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| Mrs. Barbars Makdougall if Materfte 


and George Makdougall, Ejq; her Haſs 
ban, for tis Intereſt, 5 5 


F 


petiiion of Thomas Makdougall, Uocde 4e 


the ſaid M rs. Rar bara: 


2 H E Bftate in Sedo was aun 1634 poſſeſſedby: Six 5 
H #Hiam Makdougallof Malen ſtoun, and was loaded 
with Debts almoſt equal to the Value of it; and in 
on that Year he wadlet the fame to the Earl of Roxe 
burgh aud his Son, in Security of a Sum of 64,500 Merks, 
and for Relief of ſuch other Sums as the Wadfetter ſhould ei- 
ther pa g engage for, on Account of Sir William; and in 
the Veh ereafter, the Wadſetters, with Conſent of the Re- 
verſer r illium, granted two new Wadſets of certain Far- 
cels of the Eſtate, in Favour of Robert Makdougall, a 


younger Brother of Sir Williams, the Sums for which hey 
were granted extending in Whole to 40,000 Merks ; and As- 
bert the Wadſetter having died without Iſſue, was ſucceeded 


therein hy Barbara Makdougall, the only Child of . 
mas we 1 elder Brother, as his Heir of Song, | 
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a8 appears from her Titles made up by Service, and Infeft- 
ment in the Lands. 
Which Titles ſo made up by Barbara, ate ſufficient fo 
ſhow, that the State of the Rights are miſrepreſented in the 
Information of the Caſe of our oppoſite Party, where in p. 
2. it is aſſerted. That it is uncertain, whether the Right 
of theſe two Wadſets for 40,000 Merks devolved upon the 
** aforeſaid Barbara, or upon Henry Mabdougall her Cou- 
' **- fin, the Son of Sir Villiam aforetaid.” | 
Henry the eldeſt Son of Sir William finding his Father's 
Eſtate thus loaded with Debts, did not think fit to make up 
his Titles to the ſame by Service, as Heir to his Father, or 
ro repreſent him, but married his Couſin Barbara, who had 
Right to the two Wadlets for 40000 Merks, and who of con- 
ſequence had a far greater Intereſt in the Eſtate than Henry 
her Husband had. i 
For Turubull of Minto, upon a ſmall Debt of Sir Wil- 
liam' s, had adjudged the Eſtate from Henry his Son and ap- 
parent Heir, and thereby carried a Right to the Reverſion 
of the Wadlets, and compleated his Adjudication by Infeft- 
ment, and diſponed the ſame in Favours of Sir William d cot 
of Harden, who thereupon uſed an Order of Redemption 
againſt the Earl of Roxburgh of the Wadlet that ſtood in his 
Perſon; and obtained a Declarator of Redemption, and allo 
a Renunciation of the Wadſet from the Earl. h 
And the Method taken for making up a Title to the Eſtate 
of Maker ſtoun in the Perſon of Henry was this: Barbara his 
Wife did in auno 1668, with Conſent of him her Husband, 
diſpone her Rights in fayour Sir William Scot, who had thus 
the full Right of the Eftate veſted in him, having acquired 
both the Wadſets that ſtood in the Perſon of the Earl of 
Roxburgh and of Barbara Makdongall, and he carried the 
Right of Reverſion by the Purchale of Minto's Adjudica- 
tion, whereof the Legal was at this Time expired. 
In the lame Year *. Sir IWilliam cot, upon a 1 
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of theſe Titles acquired by him, did, for diverſe good Re- 


ſpects and Conſiderations, diſpone the whole Eſtate to the 
iaid Henry Makdongell in Liferent, and to Thomas Mak. 
dougall his only lawiul Son, procreate betwixt him andthe 
laid Barbara Makdougall, Lady Makerſtoun, his Spouſe, and 


his Heirs-male; which failing, his Heirs and Aſſignies what» 
ſoe ver in Fee, under a Condition that the Diſponees ſhould. 


ſtand bound to relieve the Diſponer of the whole Conditions 
- contained in the Decreet of Declarator of Redemption, and 
of the Renunciation of the Wadlet obtained from the Earl 
of Rox6argh, and with a Releryation of ſo much of the 
Lands and Profits of the fame, as would extend to the An- 
nuairents of the Sum of 54000 Merks, paid by him to the 
Earl of Rox6u7%h for Redemption of the Lands, with a Re- 
lervation allo of a Liferent- right to Barbara Makdougals 
Lady Makerſioun, ofthe Lands which formerly belonged to 


_ herfelf; and with this further Proviſion; that notwithſtand- 
ing of the Fee conceived in fayour of Thomas Makdougalh, 


it mould be lawful to the ſaid Henry the Father, at any 
Time during his Life by himſelf, without the Conſent ofthis 
laid Son, to ell, annalzie, and diſpone the Lands in haill or 


in Part, and to diſpoſe of the ſame as he ſhould think expe- 


dient during his Lifetime, as freely as if rhe full Right and 
Fee of the Lands had ſtood in his Perſon, and that his ſaid 


Son were not provided thereto. And it is further declared, 
That the ſaid Thomas the Son and his Heirs ſhould be held 


bound to pay all lawful Debts and Sums of Money con- 
tracted, or to be contracted by his faid Father, and which 
hould be reſting the Time of his deceale, in caſe the. ſame 
ſhould not be otherwile ſecured, and to keep and fulfil all 
Bonds, Contracts, and Tacks that ſhould be made and grant- 
cd by the {aid Henry the Father, anent the Premiſſes in the 
1ſame Manner, as if the ſaid Thomas the Son and his fore- 
ſaids were to ſucceed as Heirs of Line to the ſaid Henry the 


Father. FE | 
_ Upon 


Upon this Diſpoſition from Sir William Scot, a Charter 


under the Great Seal was obtained in the fame Year 1668, 


whereby the Lands are taken to Henry the Father in Life- 
rent, and Thomas the Son in Fee, whereupon Infeftment 
followed; but as the Lands at this Time held ſimple Ward 
of the Crown, ſo in the Year thereafter 1669, Henry for 
himſelf, and as Adminiſtrator for his Son, reſigned the Eſtate 
of new, and obtained a Charter in the ſame Terms as con- 
tained in Sir Milliam Scor's Diſpoſition, except that the 
Holding was converted by the Crown from ſimple to Taxt- 
ward, and in the fame Year both Father and Son are of new 
infeft upon this Charter. „ 

And upon the Foot of theſe Inveſtitures, which contain 
no prohibitory Clauſes, but veſt the Eſtate in Thomas and 
his Heirs in Fee ſimple; the Eſtate has been poſleſt by the 
Family ever ſince, for now the Space of Seventy Years. 

In the Year 1692, Henry the Father died, and Thomas 
his Son ſtanding already infeft in the Fee, had no Occaſion 
to make up any other Titles, but ated as Proprietor of 
the Eſtate, and as ſuch granted ſeveral Infeftments in the 
Lands. ” 

This Thomas alſo died anno 1702, leaving behind him 
three Sons, Henry his eldeſt, who was Father to the Re- 
ſpondent Mrs. Barbara the preſent Lady Makerſtoun, Tho- 
mas his ſecond Son, who is the preſent Petitioner, and Wil. 
Aiam his third alſo yet alive; and upon the Death of 7ho- 
mas, he was ſucceeded by Henry his ſaid eldeſt Son, who 
made up his Titles by ſpecial Service to his Father upon 
the Foot of the Inveſtiture 1669, and was thereupon in- 
feft. | a | : 

And anno 1715, having no other Iſſue than Barbara Mal- 
dongall the preſent Reſpondent, and conſidering that by the 
Deſtination contained in the Inveſtiture 1669, the Eſtate ſtood 
_ deviſed to the Heirs-male of Thomas his Father, whom fail- 

ing to his Heirs and Aſſignies whatſoever, whereby * = 
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Henry's immediate younger Brother, would have, upon the 


Foot of theſe Inveſtitures, ſucceeded to the Eſtate failing 


Heirs-male of the Body of Heury, even preferably to Hen- 
7y's own Daughter; and as at this Time Thomas the Brother 
and preſumptive Heir-male was judged by Henry and all his 


Friends, as well as every other Body, a very unfit Perſon to 
repreſent the Family, and that as Henry enjoyed the Eſtate, 


To far as appeared from the at oye mentioned Inveſtitures, in 


Fee-ſimple, whereby he was at full Liberty to alter the 


Courſe of the Succeſſion, therefore the ſaid Heury made 


a new Diſpoſition and Settlement of the Eſtuate, by exe- 


cuting a Bond of Tailzic in favour of himſelf and the Heirs- 
male to be procreate of his Body, whom failing to the faid 
Barbara his then only Child, and the Heirs-male of her Bo- 
dy, whom failing to William Makdougall his youngeſt Bro- 
ther, and the Heirs-male of his Body, whom failing, his 
own other Heirs-male, whom failing, his Heirs and Aſſignies 
whatſoever; with this only Limitation, That the Heir ſhould 
bear the Name and Arms of the Family, and that the Hui- 
bands of the Heirs- female ſhould alſo aſſume the fame: And 
at the ſame time he ſettled an alimentary Proviſion upon 7 h9- 
mas his immediate younger Brother, he not being eſteemed 
rei ſui providns, or indeed capable of managing any Affairs; 
and he alſo gave an additional Portion to his youngeſt Bro- 
ther William, over what was left to him by his Father, and 
appointed him, among other Friends, to be Tutor and Cura- 
tor to his Daughter Barbara during her Minority. 

Anno 1722 this Henry Makdonugall died without Iſſue- 
male, and was ſucceeded by the Reſpondent Barbara his on- 
ly Daughter, who was ſer ved Heir to him upon the Diſpoſi- 
tion 1715, and was infeft in the Eſtate, and was, until rhe 
Commencement of this Proceſs, confidered by her Uncle 
I/illiam, as well as all her other Friends, as undoubted Fiar 
of the Eſtate, and as ſuch her Uncle Milliam received from 


her Payment of his own Portion. 
ps B | 1 


[| 
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This Eſtate of Makerſtoun, * Mrs. Barbara Makdonu- 
gali's Acceſſion to it, was ſtill greatly incumbred with Debts, 
inſomuch that the Reſidue of the Rents was hardly ſufficient 
for her Aliment and Education, as appears from the Declara- 
tions of her Uncle Milliam and her other Curators, marked 
in their Sederunts. 


So that it was thought adviſeable, in order to prevent the 


Eſtate being ſunk, that ſhe ſhould beſtow herſelf in Marriage 
upon ſome young Gentleman who might be. agreeable to her, 
and could bring in fome reaſonable Sum of Money by way of 
Portion, towards ſinking the Debts, and thereby preſerving 


the Family. 


And tor that Purpoſe, in February 1733, a Marriage Set- 
tlement was executed between Mr. George Hay ſecond Son 
to Sir John Hay of Alderſton, and the jaid Mrs. Barbara 
 Makaourall of Makerſtoun, with Conſent of Milliam Mak- 
dougall her Uncle, and others of her Curators, whereby Mr. 
Hay contracts the Sum of L. 1500 Sterling, to be applied 
for extinguiſhing the Debts upon the Eſtate, by taking Dit- 
charges of them, fo as that at no Time thereafrer they thould 
remain a Burden upon, or affect the ſame ; and as Mr. Hay 
had a Commiſſion in the Army, in which he ſtill continues 
to ſerve, he provided the Liferent of the Half of the Con- 
queſt during the Marriage to the Lady, and the Whole of it 
to the Heirs of the Marriage in Fee; and upon the other Part 
the Lady, with Conſent of her Mother and Curators, dil- 
pones the Eſtate to her Husband in Liferent, and to herſelf 


and the Heirs-male of her Body, in that or any other Mar- . 


riage, in Fee, whom failing. to William Makaougall her 


Uncle and the Heirs-male of his Body, with ſeveral further 


Subſtitutions; and the Marriage-contract further provides, 
Thar it ſhall rake eflect even although it ſhould diſſolve with- 
in Year and Day without Iſſue; whereby in ſuch Event the 


Fortune of the Husband would have been ſunk in the Fami- 


This 5 


ly of Makerſlonn for ever. 
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This Marriage took effect, and the Sum provided by the 
Husband was applied in the Terms of the Contract, and the 


Husband laid out a conſiderable Expence in the Improvement / 


of the Eſtate, though hitherto there has been only Iſſue fe- 
male of the Marriage, _ 1 | | 

In the Year 1736, and no ſooner, the Reſpondent the La- 
dy Makerſtoun, who always had been conſidered as Propri- 
ctor of this Eſtate, and who, as ſuch, was diſpoſed of in Mar- 
riage with the ſpecial Advice and Conſent of William the on- 
ly one of her Uncles who was judged capable of Buſineſs, was 


ſurpriled with a Claim ſet up in the Name of her Uncle Tho- 


mas, in order to deprive her and her Husband and their Iſſue 
of the Property and Poſſeſſion of this Eſtate, founded upon 
an old latent Bond of Tailzic, faid to be made in the Year 


1684. by Henry Makdonugall her Great-grandfather, and to 


have been bur lately diſcovered by her Uncle William. who 
lays, He found it lying in a Pock amongſt uſeleſs Papers 
that were in the Poſſeſſion of his Siſter Barbara deceaſt; and 
owns that before his Niece's Marriage he knew that there 
was ſuch a I rit in his Siſter's Cuſtody. EE 
By this latent Deed 1684, Henry Makdougall, to whom 


Sir Villiaum Scot had diſponed the Eſtate in Liferent anno 


1668, but with the relerved Powers that have been above no- 
ticed, executes a Bond of Tailzie, containing a Procuratory 
of Reſignation of this Eſtate in favour of himſelf in Liferenr, 
and Thomas his only Son in Fee, and the Heirs-male of his 
Body, with ſeveral Subſtirutions over, and containing a Pro- 
hibition upon the Heirs of Tailzie to alienate the Lands, con- 
tract Debt, or alter the Courſe of Succeſſion, with Clauſes 
irritant in caſe of Contravention, with a Power reſerved to 
himſelf to alter, and a Clauſe diſpenſing with the Delivery in 
his own Lifetime; bur nothing further followed upon it, nor 


was the Procuratory thercin contained ever executed, where- 


by ir could not be any Title for attaining Poſſeſſion of the 
Lands, | = 5 
The 
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3 The Reſpondents, in order to remove the Claim ſet up by 


Thomas Makdougall, founded upon this latent Deed, an 
1684, and for eſtabliſhing their own Title to the Lands, 
brought their Action of Reduction and Declarator, for re- 
ducing and ſetting aſide the foreſaid latent Deed anno 1684, 
and for declaring their own undoubted Title to the Lands, 
in force of the former Inveſtitures in 1668 and 1669 above 
recited, and the continued and uninterrupted Poſſeſſion had 
upon them ever ſince : For that Lore | 
The foreſaid latent Bond of Tailzie 1684 was void from 
the Beginning, as not haying been executed in due Form of 
Law. | Ton. 


24ly, For that ſuppoſing that the ſaid Bond could be held 


as duly executed, it was void for Defect of Power in the laid 
Henry Makdougall to make or execute ſuch Bond, 

_  3dly, For that the foreſaid Bond of Tailzie in the 1684 
was loſt by the negative Preſcription, the ſame being latent, 


and no Document taken upon it for the Space of about fifty 


mw Fes. . -| 
4thly, For that the Reſpondents had attained an undoubt- 


ed Right to the Eſtate in queſtion by the poſitive Preſcripti- 
on, they and their Predeceſſors having poſſeſt the ſame upon 


he Foot of the ancient Inveſtirures 477779 1668 and 1669, 


without Interruption, a Space of ſeventy Years. 


5thly, For that by the Contract of Marriage paſt betwixt 


the Reſpondents anng1733, the ſame muſt be conſidered upon 
the Part of the Reſpondent the Husband as an onerous Pur- 
chaſe, whereby he, for a valuable Conſideration given, pur- 
chaſed not only to himſelf rhe Right of Liferent, but alſo 
the Hope of Succeſſion to the Heirs of the Marriage, to 
whom the Succeſſion is limited in his Contract of Marriage, 
and the foreſaid Bond of Entail a 1684, being latent, and 
never put upon Record, cannot operate or take Effect againſt 
Creditors or Purchaſers for valuable Conſiderations. 


Upon the other Hand, the Petitioner Thomas Makdongal 


brought 
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brought his Action founded upon rhe forefaid Bond of Entail 
anno 1684, for reducing the Diſpoſition auno 1715, made by 
Henry Makdongall, Father to the Reſpondent Mrs. Barbara, 


and the Marriage Settlement between the Reſpondents, as 


being contrary to the Prohihitions contained in the Bond of 
Tailzie anno 1684, and for declaring and eſtabliſhing his 


Titles to the Eſtate, as being the Heir-male, to whom the 
tame ſtood limited by the ſaid Bond of Tailzie. 


The Cafe having been heard at great Length before the 
Lord Arniſton Ordinary, he reported the fame to your Lord- 


ſhips, who, upon the 12th of July laſt, pronounced the fol- 
lowing Interlocutor: | | 


> 


On Report of the Lord Arniſton, the Lords find, That 


the Writer of the Bond of Tailzie made by Henry Makdou- 


oall anno 1684, produced as the Title of Thomas Makdou- 
oall in this Proceſs, and the IVitneſſes thereto, are ſuffict- 


ently Signed; and therefore repells the Objection founded 


on the Act of Parliament 1681; and find that the Fa. 
culty contained in the Diſpoſitzon anno 1668, granted by 


977 William Scot of Harden % Henry Makdougall of Ma- 


kerſtoun u Ziferent, and to Thomas Makdougall Hg Sor 
in Fee, and to his Heirs-male, iu favonrs of the ſaid Hen- 
ry Makdougall, did enable him to diſpoſe of the Eſtate, not 
only for onerous Cauſes, but even gratuitonſly; and did al- 


fo enable him to alter the Subſtitution contained in that Di/- 


Poſition anno 1668; and therefore repel the Objection, that 
Henry Makdougall had no Power to make theTailzie 1684; 


But find that the Bond of Tailzie 1684 having Hen latent, 


and not having been claimed upon, or any Document taken 
upon it for upwards of furty Tears from the Date thereof, 
and the Eſtate having been poſſeſt by Thomas and Henry 
Makdougalls, and Barbara Makdougall, the preſent Poſ- 


ſfeſſor thereof, for upwards of forty Tears, in virtue of the 
Diſpoſition 1668, and Infeftments fllowiug thereupon, they 


have the Benefit both of a negative and poſitive Preſerip- 
. 1 N 
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tion; and that the Tailzze anno nn be ſet 
up as a Title of Eviction of the Eſtate from the ſaid Barba- 
ra Makdougall, notwithſtanding that Henry and Thomas 
Makdougalls her Father and Grandfather were Heirs by the 
Tailzie 1684, as well as by the Diſpoſition aud Infeftment 
1668. And jind, That the Minority of Thomas Makdou- 
gall, or of William Makdougall, could not interrupt the 
Preſcription, they being only Subſtitutes by the Tailzie 
1684, and the Right thereof not having devolved upon 
them during their Minority : And find that Thomas Mak- 
dougall Purſuer iu this Proceſs cannot found on the Mino- + 
rity of Henry Makdougall bis Brother, in order to prevent 
the running of the Preſcription in favour of Henry Mak- 
_ dougall þim/elf, and Barbara Makdougall, who derives Right 
From him. And find, That George Hay having entred into a 
Marriage contract with Barbara Makdougall, who [tood fea- 
ſed in the Lands by virtue of a Progreſs of Infeftments, con- 
taining no Limitation upon ber or her Father; and having 
become bound to advance L. 1500 Sterling towards Payment 
and Extinttion of the Debts of the Family, in Contemplat i- 
on, and upon the mutual Agreement of the Eſtate's being 
ſettled upon him in Liferent, aud the Heirs-male of the 
Marriage, the Contratt was fully onerous, and therefore 
muſt be available and ſubſiſt according to the Conception 
thereof, in favour of the ſaid George Hay, and the Heir s- 
male of the Marriage, notwithſtanding of the latent Tailgie 
1684, the ſame never having been recorded, nor any In- 
feftment or Document what ſoever taken thereupon; and 
therefore decern and declare in the Reduction and Decla- 
rator at the Inſtance of the ſaid Barbara Makdougall and 
Gcorge Hay her Husband, and afſoilzie them from the Re- 
duttion at the Injtance of Thomas Makdougall. = 
The Petitioner has reclaimed againſt fo much of this In- 
terlocutor as was given againſt him; and though the Re- 
ſpondents were allo entitled to reclaim upon ſuch Points - 
1 


ä | 
the Interlocator as ” apainſt them; yet as the In- 
terlocutor now pronounced determines ſundry Points in fa— 
vour of the Reſpondents, each of which are by themſelves 
ſufficient to carry the Right of the whole Eſtate in queſtion 


to them; therefore, without giving your Lordſhips further 


Trouble, they ſhall confine themſelves entirely to the an- 
ſwering of the Petition. 


The Petitioner has been pleaſed to impugn your Lordſhips 


Interlocutor, at leaſt pretty roundly, and, at various Periods, 
he ſuppoſes the Force of his own Arguments co be ſo ſtrong. 


that he perſwades himſelf, that your Lordſhips muſt alter, or 

at leaſt vary your Interlocutor; and yet the Reſpondents 
| humbly hope they ſhall be able ro ſhow, that the Arguments 
fer forth in the Petition are noways ſufficient to ſupport fo 
ſtrong Concluſions. 5 


The Points laboured in the Petition are in Subſtance. 


thele, Whether the Deed of Entail executed anno 1684, can 
in Law be held to have been loſt by Preſcription. 244%, 
Whether the Marriage Settlement executed between the Re- 
ſpondents ann0 1733, be ſuch an onerous Contract as that 
the foreſaid Entail cannot operate againſt it. 

And the firſt Point touching the Preſcription naturall 
branches out under two Heads, firſt, Whether the ſaid En- 
rail, under the Circumſtances of the preſent Caſe, be a Right 
preſcriptable? And, 244%, Suppoſing it to be preſcriptable, 


whether the Preſcription can be held to have been interrupted 


by Minorities? _ : 

And with reſpect to the Preſcription, as the Interlocutor 
determines the Right of the foreſaid Entail to be extin- 
guiſhed and loſt, both by the negative and poſitive Preſcrip- 
tions, the Relpondents ſhall conſider the Cale in both theſe 
Views. 8 

And with reſpect to the negative Preſcription, it may be 
obſerved, that though the old Statute 1469, which firſt in- 
troduced ſuch Preſcription, makes only mention of Obliga- 


tions 
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tions, yet the Practice has now long ago extended it to ſundry. 


other Caſes, even to all Rights whatever, inſomuch that an 
Aſſignation to a Debt has been found to be cut off by the ne- 
gati ve Preſcription, where the Debt itſelf was found ſaved 
from Preſcription, and a ſecond Aſſignation preferred to the 
firſt, becauſe no Document had been taken upon it for the 
Space of forty Y ears, as was determined the 26th of Novem- 


ber 1728, Fraſer contra Machen gie: So that there can re- 
main no Doubt that the Bond of Tailzie in Queſtion, as con- 
raining Obligations, Limitations and Burdens upon the Right 


of Thomas Makdougall the firſt Fiar, is a Subject capable of 


Preſcription. 
Bur then the chief Objection urged in the Petition is, That 


as the Right of Fee, both by the Inveſtitures 1669, and by 


the foreſaid Entail 1684, ſtood veſted in the ſame Perſons, as 
being Heirs of both Rights, that therefore until the Rights 
ſeparated and became competent to different Heirs, there 
were no #ermznz habiles or Place for Preſcription, becauſe, 
until that Time, the ſame Perſon was both Debitor and Cre- 
ditor in the Obligation. f = 

As to which it may be obſerved, that if no other Perſon 
either were or could be Creditor, but he who is conſidered 
as Debitor, by being burdened with the Entail, to wit, the 


Fiar in Poſſeſſion, the Plea of Preſcription would be extream- 


ly idle, as indeed all other Pleas of the Law would be, be- 
rween one and the fame Perfon: But that is noways the Cate 
here; for there were at all Times other Perſons whot had an 


Intereſt to take a Document upon this Entail, if they had lo 


* 


rhought fit. 


The firſt Henry Makdongall, the Maker thereof, might, 


if he had pleaſed, have not only regiſtrated it, but have com- 
pleated it by Infeftmenr, and his not doing fo, was ſo far a 


Dereliction and Non- uſage of this Entail, and after his De- 


ceaſe every one of the Subſtitutes had a Right to ſuc for Re- 
iſtration and Completion of it; and therefore the Silence of 
| all 
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all rheſe Parties during the Years of Preſcription, while ne- 
vertheleſs it was competent to them to have taken a Docu- 


ment upon it, preſumes a Dereliction, and muſt induce a ne- 


gative Preſcription againſt ir, as much as againſt any other 
Right whatever. | 

Nay the very expectant Heirs, to whom it was competent 
to have taken a Document upon this Entail, may even be 


ſuppoſed, for the Sake of an Expectancy of the unlimited 


Fee of the Eſtate, to have waved their Intereſt in the ſtrict 

Entail, and ſo tacitly to have derelinquiſhed it. 
And tho' your Lordſhips have in ſome Inſtances found, 

that the Poſſeſſion of a Liferenter will interrupt the Preſcrip- 


tion of the Fee- right, becauſe the Fiar during the Life of 


the Liferenter is under a Diſability to ſuc for Poſſeſſion effec- 


rually, yet the Caſe is not the fame here, becaule from the 


Date of che Entail in the 1684, down to the preſent Time, 
there was always ſome Perſon to whom it was competent to 
have taken a Document upon this Entail, ſuch as ſuing for 
Regiſtration of it, or Completion of it by Infeftment, an Act 
very neceſſary for the Preſer vation of it, if they had been ſo 
minded, or had ſo intended it; and which Document ſo taken 


upon it, would have been nowiſe inconſiſtent with the Right 
of the Tenant in Tail, which would nowiſe be the Caſe of a 


Fiar ſuing for Poſſeſſion, when he knows that he is excluded 
by a Liferent- right; ſo that in reſpect of the Entail in Que- 
ſtion, it cannot be ſaid that at any Time the Perſons intereſt. 


cd were under a Diſability to take a Document upon it, or 
under a non valentia agere, „ 


The eee ys that the ſeveral Statutes touching 
Preſcription and the Limitation of Rights, always ſuppoſè 
different Perſons, to wit, one to whom the Right is compe- 
tent, and another againſt whom it is pleadable; and from 
thence argues, that unleſs ſuch were the Situation of the Caſe, 
there can be no Place for Preſcription. 


Bur, with Submiſſion, ſuch Obſervation ſeems to have no 


J 


D | Force 
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Force, when it is conſidered, that theſe Statutes, as well as 
all others, proceed upon what is ſuppoſed uſually to happen; 
for the Wiſdom of no human Legiſlature can comprehend all 
miete Contingencies; and it would have been quite frivo- 

ous to have conſidered in the Statute a pleadable Right, 
where one Party only was ſolely intereſted, without ſuppo- 
ſing ſome other Perſon, againſt whom it could be plead- 
ed; but the Reſpondents can oblerve nothing ariſing from 
the Statutes of Preſcription, that can preclude a Perſon who 
may happen to be poſſeſt of two Titles to a Subject, from 


uſing the one, and utterly derelinquiſhing the other, and 


ſuffering it to be ſopite by Preſcription, fo as that it can ne- 
ver be revived again. Tn 
It is certain that it would be quite uleleſs to treat of Things, 


unleſs Perſons were ſuppoſed capable of acting upon them; 
but when the Statutes of Preſcription are conſidered, it is 


humbly ſubmitted ro your Lordfhips, whether they are not 


rather directed with reſpect to Rzghts, than with reſpect to 
Perſons, and whether they do not plainly enact, that ſuch 
Obligations and other Rights in whatever Perſon they may 


ſtand veſted ſhall be loſt by Preſcription, if no Document is 


taken upon them during the Space of Forty Years. 
If a Perſon has two Rights veſted in him, but the one ful- 
ler and more beneficial than the other, to be ſure it is his 


Intereſt to take up that which is moſt beneficial ; and it 


would be abſurd to ſuppoſe that he ſhould keep up the leſſer 
Right, in order to operate againſt the fuller; and therefore 
all the Rules of Reaſon direct to the repudiating of the leſſer 
Right, which if taken up would be inconſiſtent with the 
fuller: And if the Perſon principally intereſted, and in whom 


the Right is immediately veſted does thus neglect ir, and 


leave it in the Hands of Time to aboliſh it; and if all others 
more remotely or conſequentially intereſted do the ſame, 
there ſeems to be no good Reaſon why ſuch Right, as well 


as all others, ſhould not be held to be loſt by the Lapſe of 


Forty 


Gr 
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Forty Years, without any Document being taken upon it, 
eſpecially that it has been ſhown, that there were at all 
Times Perſons other than the Tenant in Tail, who had a 
competent Remedy for preſerving this Entail, if they had 
inrended it ſhould have been preſerved. There is no Perſon 
ro whom a Right is competent, but they have alſo a Re- 
medy for attaining their Right; and if Perſons neglect the 
Remedy that is competent to them, their Neglect muſt ope- 
rate againſt them. 5 
The Petitioner argues, That when a Perſon is in Poſleſ- 
ſion of Lands, and. has ſundry Titles in his Perſon, tho' he 
cannot invert the Title of his Poſſeſſion in Prejudice of him 
from whom his Title is derived, yet he can defend againſt 
third Parties upon either of the Titles; and he ſays that 
the negative Preſcription will not run againſt them. 
But, with great Submiſſion, the Reipondents cannot at all 
admit of this Doctrine, without ſuch Limitation as they con- 
ceive will intirely defeat its Application to the preſent Cale; 
for they apprehend, that the Petitioner's Canon can on] 
hold where ſuch Rights could have been the Titles of Pol. 
ſelllon: In which Caſe the Reaſon is plain, becauſe Poſſet- 
ſion had is a daily Document taken upon the Right; but if 
{ſuch Rights could not be the Titles of Poſſeſſion, they ap- 
rehend the Cafe will ſtand quite otherwiſe, and the Rights 
- liable to the negative Preſcription. And in the 3 
Caſe, the Charter and Infeftment anno 1669, behoved to be 
the only Title of Poſſeſſion; nor could the Bond of Tailzie 
in Queſtion be any ſuch Title, the Procuratory therein con- 
tained never having been executed, nor any new Inveſtiture 
taken upon it. 
But then the aforeſaid Bond of Tailzie could not be the 
Title of Poſſeflion upon another Account, becauſe it neither 
ever was in the Hands, ſo far as appears, or ſo much as 
known to any of the Heirs in Poſſeſſion; and it is hard to 


conceive how a Right neither known to, nor in the Po- 
| ſeſſion 
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ſeſſion of the Perſon, can be ſaid to be the Title of his Poſ- 
ſſeſſion. . | 
Bur then, 24/y, The Rule laid down in the Petirion, that 
a Title in the Perſon of a Poſſeſſor cannot preſcribe, taking it 
for once in as large an Extent as the Petitioner would have 
it, cannot apply to the preſent Cale, becauſe it is only intro- 
duced in favour of the Poſſeſſor, and pleadable by him, bur 
cannot be pleaded againſt him; for if the Caſe ſhall be ſup- 
_ poſed, that the Deed 1684, inſtead of being an Entail of the 
Eſtate, had been a Diſpoſition of the Lands to Thomas and 
to the ſame Heirs, as contained in the Infefrment 1669, with- 


out any Limitations, but only under the Burden of the Pay- 


ment of a certain Sum of Money to a third Party: And ſup- 
pole that ſuch Diſpoſition had lycn latent till now, and that the 
Creditor in the Sum ſhould claim the Money from the Heir 
in Poſſeſſion; if the Heir ſhould plead Preſcription, and no 
Fraud could be objected, it ſeems, with Submiſſion, impoſ- 


fible that the Creditor could, againſt the Heir's Will, im- 


pute his Poſſeſſion to this latent Deed. 


| h . 8 5 % 
And therefore when one has two Titles in his Perſon, 


whereof the one is more beneficial than the other, and wile- 
ly chooſes to expede the more beneficial one, ſo as to make 

it the Title of his Poſſeſſion, neglecting the other in a State 
that it could not be the Title of Poſſeſſion, without taking 
any Document upon it for the Space of forty Vears, ſo as 


by Lapſe of Time it may preſcribe, the ſuppoſing Preſcripti- 


on to run in ſuch Cale, is, as the Reſpondents humbly appre- 
hend, neither ſpliting of Hairs or Perſons, or making the 
right Leg preſcribe againſt the left, but is plainly of two 


Rights, the chooſing the moſt beneficial, neglecting and re- | 


pudiating the other, and ſuffering it to be utterly aboliſhed 
by Lapſe of Time; neither is the preſent Caſe ſimilar to that 
which happened between the Earl of Dandonald and the 
Marquis of Cl/yde/dale; for in that Cale both Titles were e— 


-qually good Titles of Poſſeſſion, as well that againſt which 


the 
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the Preſcription was pleaded, 
the Marquis founded his Title; and ſo the Poſſeſſion was an 
equal Support to both Rights. Beſide that, the Earl of Dau- 
donald had a reſerved Liferent which run to the 1685, the 
Time of his Death, and the Proceſs between the Partics was 


commenced in the 1725; ſo that deducing the Years of the 


Earl's Liferent, which, according to the common Practice, 
fell to be deduced, there was not Place for Preſcription; and 
your Lordſhips, by your Interlocutor in that Caſe, having 
ſimply repelled rhe Alledgeance of Preſcription, it cannot ap- 
pear upon what particular Ground the Interlocutor repelling 
the Preſcription proceeded. | | 
But, with Submiſſion, it is without Foundation what is 
affirmed in the Petition, That the Arguments adduced for 
the Reſpondents upon this Head cannot be the native Conſe- 


quences of the Rules of Preſcription, but muſt be the Off- 
ipring of Ingennity, never broach'd until the Caſe above men- 


tioned came to depend between the Earl and the Marquis; 
becauſe there is a Caſe ſtated in the Reſpondents Information, 


that of Innes of Achlunkart, obleryed by the Lord Fonn- 


tainhall as early as the 1695, wherein the Matter was de- 
rermined in Point in the ſame Way as is now py by the 
Reſpondents, bur which will fall more naturally to be conſi- 


dered under the poſitive Preſcription. 


The Petitioner ſuppoſes, That if Thomas Makdonugall had 
lived a hundred Years, and that in the End of his Days he 


had founded upon this Bond of Entail, Prefeription could not 
have been obtruded; and from rhence infers, that if it could 


not be held preſcribed as againſt him, that therefore it cannot 
be held as preſcribed againſt others who were only to take af- 


ter him, without allowing Thomas a Power of conjuring, and 


ſhowing it dead or alive according to his Fancy. 

But the Reſpondents cannot admit, but that if Thomas had 
left it in the ſame State it was in, a far leſs Space than a hun- 
dred Vears without taking _ Document upon it, and had 


then 


as the Charter 1680 upon which 


then founded upon it, (a Caſe nevertheleſs which can hardly 
well be ſuppoſed) it would have been held as preſcribed even 
as againſt him. | 4 | En 
But whatever be in that, it is nowiſe incongruous that Pre- 
ſcription ſhould be pleadable by one Party, and yet not plead- 
able by another; this is what often happens in the Caſe of Mi- 
noritics, and of Interruptions uſed by one Party which will 
not profit another; and why ſhould not this alſo hold with 
Reſpect to the Poſſeſſion of one Party? which ſuppoſing he 
were at Liberty to aſcribe to a certain Right, in order to ſave 
it from Preſcription, where it is beneficial for him, yet it 
will not from thence follow, that another Party can impute 
his Poſſeſſion to keep a Right alive which is hurtful to him. 
Suppoſe the Caſe of an Aſſignation to a Debt, which would 
be loſt non utendo, but the Debt itſelf is preſerved from Pre- 
{cription by Diligence done in the Cedent's Name, it is plain 
the Debitor cannot object the Preſcription of the Aſſignati- 
on, but muſt pay the Aſbgny : Bur if we ſuppoſe a ſecond 
Aſſigny. who could claim Preference to the Debt, if the firſt 
Aſſignation were removed, he can plead Preſcription, and 
will prevail in it, as was found in the foreſaid Caſe of Fra- 
ſer and Mackenzie. | 
So that it is no new Thing, nor unknown in the Law, 
without the Help of Conjuration, that the negative Preſcri- 
ption may be ſuſtained when pled by one Party, and repelled 
when pled by another. 5 Fo: FO... 
And indeed when this whole Matter is conſidered, there 


« 


appears no Incongruity that Preſcription ſhould run againſt a ; 

Right granted to the Party who pleads it, when ever ſuch ; 

Right, though nominally conceived in his Favour, is truly 
_ detrimental to him, gives him nothing, but on the contrary 

rakes from him, by limiting, burdening, or reſtricting a 

Right which he had before. 75 

It has been already oblerved, That the Interruption of the 
Courſe of the negative Preſcription, indulged on account of 


ſop- 
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ſuppoled Diſability to ſue, where a Perſon is termed 20u v. 
leur agere, only takes place where ſuch Action would be ut. 
terly ineffectual, ſuch as ſuing upon an Obligation alread 
incurred, but where the Term of Performance is deferred to 
a.diſtant Day; but ſuch was nowile the preſent Caſe, becauſe 
yery proper and beneficial Actions lay for raking a Document 
upon the preſent Bond of Entail,/ if it had been intended to 
haye been taken up, ſuch as an Action for Regiſtration of it, 
or for Completion of it by making the Right real; and as the 
proper Parties lay under no Inability to fue forth theſe Acti- 
ons, their Silence and Neglect for much more than 40 Years 
ought to induce a Prefeription of the Decd. bY BOLT 
Neither with Submiſſion are theſe Interruptions of Preſcripti- 


on indulged on account of Parties being fuppoſed aon valentes 


agere, at all to be extended; becauſe in many Caſes that may be 
figured, Preſcriptions at ſuch rate may not run for the Space of a 
hundred Years; and ſurely the Quiet of People's Minds, and 
the ſecuring of their Rights by ſome length of Time, againſt 
Claims which may ſtrip them of their all, ought to prepon- 


derate againſt any Indulgence which a Party delerves, who 
bas neglected, for the courle of the Years of Preſcription, to 
inſiſt in an Action that was competent to him, on pretence 


that he could do it with more Convenience or Benefit at ano- 


ther time. 


The Petitioner argues, That Thomas Makdougall could 
not by any Act of his defeat this Entail founded upon a Quality 
in that Right, which was his own Title; and from thence 
infers, Thar no Negligence of his, or preſumed Dereliction 
could defear it. | 

But, with Submiſſion, it appears plain, that the conſe- 
quence which the Petitioner draws cannot hold good; for 
ſuppoſing the Heirs in Poſſeſſion upon the Inveſtitures to 
have been different Perſons from the Heirs in this Bond of 
Entail, all of the Heirs of Entail joining together, could not 
by any poſitive Act have defeated the Force of rhe E 

| | . 
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becauſe of the jus quæſitum to the Heirs unborn; and yet 
there ſeems to be no Queſtion but that their Negligence or 
Dereliction of it during the Years of Preſcription, would 
have aboliſhed it by the negative Preſcription, becauſe the 
n orce of the Law is ſtronger than any Act of the Parties can 

e. E BE. | 
The Petition ſets forth, That until Thomas entred into 
Poſſeſſion upon the Death of his Father, it was uncertain 
what Title he would uſe; and therefore, that until the Death 
of the Father, the Preſcription could not begin to run. 

But the Anſwer is obvious, that as the Father, the Maker, 
took no Document upon this Entail after irs Date, which 
nevertheleſs was very competent to him either by Regiſtra- 
tion of it, or taking Infeftment upon it, ſo far it was by him 
derelinquiſhed; and as Thomas the Son, ſuppoſing him to have 
known of it, took no Document upon it, nor endeavoured in 
any ſort to perfect it, ſo as to make it a Title of Poſſeſſion, 
but continued the Poſſeſſion upon the Title that was in him, 
{o far alſo he muſt be held to have repudiated it; and there- 
fore the Petitioner very juſtly ſuppoſes that your Lord- 
ſhips Interlocutor upon this Point means the Preſcription to 
have begun to run from the Date of this Bond of Entail. 

The Petitioner further argues, That if the Subſtitutes in 
the Entail be the-Perſons againſt whom the Preſcription runs, 
that it ought to be conſidered that their Right only took 
place from the Failure of the Inſtitute, and his Heirs, the 
Right of the Subſtitutes being conditional; and affirms it to 
be a Rule, That in conditional Rights, Preſcription can on- 
ly run from the Exiſtence of the Condition. | 
But if this Doctrine again ſhould hold good, then every new 
Subſtirare in an Entail, muſt have a new Courſe of the Years. 
of Preſcription competent to himſelf, and which would only 
commence from the time the Succeſſion devolved upon him; 
and if this was the Cale, it is morally impoſſible that any 


Entail could ever preſcribe, not even after the Line of Heirs 
| | | of 
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of Entail came to be ſeparate Perſons from the Heirs in Poſ- 
ſeſſion; for even in this Caſe, the Heirs unborn muſt be ta- 
ken into the Scale, who have equally a jus gue/itum with 
the exiſtent expectent Heirs. | f 
But, with great Submiſſion, the Petitioner's Error lies in 
this, That he has laid down one favourite Hypotheſis, in or- 
der to rear ſuch Arguments upon it as may beſt ſuit with his 
Caſc, namely, That the negative Preſcription is directed a- 
gainſt a Perſon, whereas truly it is directed againſt the Right; 
and therefore if the Foundation be infirm, the Superſtructure 
muſt fail; and as the Preſcription ariſing from the Statute re- 
lates to the Entail, if the Right of the Entail is preſcribed by 
the Dereliction of theſe Perſons who were entitled to found 
upon it during the Time that the Preſcription was running, 
which no doubt it would by the Lapſe of forty V ears, with - 
out ſome Document taken by them upon it, it will be as ef. 
fectually extinguiſhed as to all ſucceeding Subſtitutes, who 
might in courſe of Time have had Intereſt to found upon it. 
But then, if the Matter is conſidered upon the Foot of the 
poſitive Preſcription, beſide that all the Arguments uſed for 
the Negative's taking Place coincide, and work in favour of 
the Reipondents, and in Support of the Interlocutor ; yet 
the further Conſiderations drawn from the Nature of the po- 
ſitive Preſcription do concur, with a ſtrong additional Force 
to ſupport the Reſpondents Right: For, | | 
By the Act 1617, whereby the poſitive Preſcription is in- 
troduced, it is apparent that the Statute intends abſolutely 
to ſecure real Rights and Infeftments upon Lands, when 
cloathed with Forty Years uninterrupted Poſſeſſion ; when 
it enacts, that the Rights of the Perſon ſo poſſeſt ſhall not be 
liable to challenge upon any account whatever except Falſe- 
hood, which ſeems principally intended to cut off all latent 
Rights that might compete with them, and to quiet People's 
Minds in the Enjoyent of their Property, and to give them 
an abſolute Security from the Records; and there is no Di- 
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ſtinction made, whether theſe competing Rights have, dur- 
ing the Courſe of Preſcription, been deyolyed upon different 
Perſons, or upon one and the ſame Perſon, the main Deſign 
being 3 give an ablolute Security ro a Right ſo poſſeſt and 
EET 7 ion rnd 7 
F 7 — if both Rights their having for ſome Time been com - 
petent to the ſame Perſon made any Difference in this reſpect, 
or Nee the Time of Preſcription, it is certain that the 
main End of the Statute, and the Security ariſing from the 
Records muſt be intirely defeated, becauſe ſuch latent En- 
rails as the preſent would almoſt be excluded by no Length 
of Time, but might be brought out even after Centuries, to 
_ overturn the Securities of Property that had been peaceably 
enjoyed, without any Challenge during all that Time; which 
is ſuch an Abſurdity, as ſurely cannot reaſonably go down. 
For if the Right of the Lady Maker/toan, in the preſent 
Cale, can be ſhaken upon ſuch Subtility in Law, as is urged 
in the Petition, then the Conſequence will be, that ſuppoſing 
that ſhe and her. Predeceſſors had poſſeſt upon ſuch Rights 
for Centuries without any. Challenge, (for if Forty Years is 
not ſufficient, neither will the greateſt Length of Time be) 
| and that afterwards. a; Perſon came to pur chaſe from her for 
yaluable Confideration,,, truſting to the Security of the Re- 
_ cords: If the Petitioner's Doctrine ſhall take Place, out 
comes ſuch latent Entajl as the preſent, forged poſſibly, for 
any Thing that can appear, becauſe by Length of Time, all 
Means for improving it muſt probably be loſt, and by ſuch | 
latent Entail, the whole Security of the Purchaſer is deſtroy- 
cd, his Right is taken from him, and at the ſame Time his 
Money is loſt, without any poſſible Remedy or Reparation 
to be given to him; and if ſuch Rights as theſe can be ſo o- 
verturned, it was uſeleſs in the Law to pretend to give a Se- 
curity, and was truly enſnaring to bid Purchalers rely upon 
| the Statute, both the Words and the Meaning of the Law 
being intirely defeated by ſuch Subtility as is urged in the 

prelent Cale, A Lo De | 7 p 
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And here the Reſpondents * help again inſiſting upon 
toc Deciſion mentioned in their Information, in the Cale of 
Inu or Achlunkart, obſerved by the Lord Fountainhall, 
anno 1695, as being a Deciſion in Point, which cannot fail 
to be of great Weight, tho*' not backed or eonfirmed by others, 
ſeeing a Caſe ſuch as the preſent can ſo zarely occur; That 
Cale as determined ſtood thus: An Eſtate had been poſſeſt for 
upwards of Forty Years, to wit, from the 4645 to the 1692, 
and the Eſtate being then claimed by a collateral Heir-male, 
upon a Bond of Tailzie granted in the Vear rar, and the 
Poſſeſſor defending herſelf upon the poſitive Preſeription 
ariſing from the Inveſtitures, and ſo long Poſſeſſion; it was 
objected to her by the Heir- male as in this Caſe, That until 
the Year 1692 the Heirs never came to divide, but that the 
Eſtate had been poſſeſt by the ſame Heirs who would have 
been entitled by the Bond of Tailzie; and the Lords Found 
the Bond of Tailzie extinct by the ſaid Preſcription, and 
preferred the Fleir-female. 3 1605 no a © | 
Hheſides that, it may be a great Queſtion whether the Tos 
pick of 20x valens agere can at all be pleaded againſt the po- 
ſitive Preſcription, the Starute aforeſaid introducing it hav- 
ing only made an Exception as to Minority, which is de- 
_ clared by the Statute to be an Interuption of the Preſcrip» 
tion, whereby all other Exceptions ſeem to be cut off, Nay 
further, the Statute makes the poſitive Preſcription to work 
againſt the Crown, which otherwiſe it may be ſuppoſed it 
would not have done, whereby it ſeems that it was intended 
buy the Statute, that the poſitive Preſcription ſhould work an 
abſolute Security of Property, with an Exception only as to 
the Years of Minority, that theſe ſhould interrupt the Vears 
of Preſcription; and indeed unleſs it ſhall be ſo taken, the 
Security ariſing from the Records chiefly intended by the 
Statute can be of little or no Uſe; becaule if theſe 2 uv. 
lentias agere be ſuſtained and extended, many Caſes may be 
figured, where Preſcription cannot take Place for a — 


Records. 
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And further, the Intention of the Statute, which ſeems 
anxiouſly to guard againſt forged and falſe Titles, muſt be 
intirely defeated; becauſe, it Perſons are ſo wickedly dif. 
poſed, falle Titles may be executed, and let ly over until ſan- 
ctiſied by Length of Time, when no Means or Evidence of 
improving them as falſe may be had, while in the mean 


Time the Proprictor is quietly enjoying, as ſuppoſing him- _ 


ſelf ro be under an abſolute. Security upon the Faith of the 
Neither is the Deciſion in the Caſe of Dundonald, nor is 
there any one other, ſo far as appears, * to the De- 
termination above noticed in the Cale of Innes of Achlun- 
kart; becauſe it has been already obleryed, that your Lord- 
ſhips Determination in the Cale of Dundonald, whereby you 
repelled the Alledgeance of Preſcription, was nowiſe found- 
ed upon the Plea ſet up by the Petitioner, namely, that both 
Rights ſtood veſted in the ſame Perſons, but appears to have 
proceeded upon other Grounds, as has been above no- 
ticed.. Fg 

The next Point argued in the Petition againſt the Pre- 
ſcription's raking Place is, That ſuppoſing there were ter- 
mint habiles for Preſcription; it muſt be held to be inter- 
rupted by Minorities, to wit, both by the Minority of the 

firſt Inſtitures, and that of the Subſtitutes in the Entail. 
Bur, with Submiſſion, it ſeems plain, that the Minority of 
the Subſtitutes cannot operate, becauſe, in,a common Cale, 
it is only the Minority of the Perſon veſted in the Right that 
can operate againſt Preſcription; and if he is Major, and ſi- 
lent upon his Right during the Years of Preſcription, the 
Minority of the Heirs expectant after him can operate no- 
thing, the Right will be utterly aboliſhed by Preſcription ; 
and were it otherwiſe, no Preſcription could eyer run againſt 
latent Entails, becauſe where there are ſeveral Branches of 
Subſtitutes before one of them is Major, ſome one or other 
of them will probably be born; and ſo if the Minority 0 
0 5 „ the 
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the ſeveral Subſtitutes LP... there muſt be a perpetual 
Courſe of Minorities, which will make the Right altogether 
unpreſcriptible; beſides, why may not by the fame Rule, 
the jus quæ ſitum that riſes to the Heirs unborn, afford them 
a Ground of Interruption? for ſurely the 2 nati, if one 
may ſo ſpeak, are of of all others under the greateſt Incapa- 
city of acting. | 1 

Neither, with Submiſſion, is what is offered in the Petition 
at all a ſufficient Anſwer to this, namely, That the Abſurdi- 
ty ariſes from the Poſition maintained by the Reſpondents, 
that the Preſcription may run, where the two Deeds are con- 
ceived in Favour of the {ame Perſon. ; 

For even in the Caſe, where the two Lines of Heirs, in 
Favour of whom the ſeveral Deeds are deviſed, have divided; 


in which Caſe neyertheleſs no Body can maintain, but the 


Preſcription may run againſt a latent Entail, if the Minority 
of every Subſtirure ſhall interrupt, agreeable to the Petition- 
er's Doctrine, it is morally impoſſible that the Preſcription 
can ever take Place; for either the Tailzie would be very 
thin of Branches, or the Branches very unfruitful, if any one 
Period of Time can be found, when ſome one or other of the 
Subſtitutes is not Minor; fo that by the Petitioner's Argu- 
ment, here is a latent Entail, of all other Rights the moſt 
unfayourable, which no Length of Time can aboliſh by Pre- 
ſcription. V OR 
And if it ſhall be ſaid, that the Minority of the firſt Subſti- 
tute is only to be computed, ſo as to deduce from the Pre- 


ſcription, as if he were the proper Creditor at the Time, yet, 


with Submiſſion, this is a Scheme intirely arbitrary, patched 
up only on pretence to obyiate an Abſurdity, bur without 
the ſmalleſt Foundation in the Principles of Law. For why 
is the firſt Subſtitute a Creditor more than any of the reſt ? 
Are not each of the remoter Subſtitutes in their Order Cre- 
ditors as well as he, and of Conſequence whole Minorities 
ought equally to interrupt with that of the firſt „ 
| \ | G. | | n 
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And the Petitioner has ſaid in another Part of the Argument, 
that your Lordſhips ought to conſider, that the Right of the 
Subſtitutes is a conditional Right, and that it is a Rule, that 
in conditional Rights Preſcription can only run from the Ex- 
iſtence of the Condition; and if ſuch is the Caſe with reſpect 
to one of the Subſtitutes, it muſt be the ſame with reſpect to 
them all. - | 

And indeed there is no Difference in this Refpect, this 
firſt Subſtitute has no more but an Expectancy, and ſo have 
all the reſt in their Courſe; and it very often happens, that 
the Right may not devolve upon the firſt Subſtitutes, but up- 
on thole that are placed more remote at the Time of making 
of the Deed; and therefore if all or each of their Minorities 
do not interrupt, neither can that of the firſt Subſtitute; for 
no Action is competent to him, but what is competent to e- 
very one of them; and ſo no Difference can be made between 
the one and the other, but the Rules of Law muſt be adhered 
to, by which an Expectancy or /þes ſuccedendi does not in- 
title ſuch expectant Heir to plead his Minority as ſufficient 
to interrupt the Courſe of Preſcription; the Minority of the 
Perſon veſted in the Right, and of none other, is to be re- 

arded. | 
7 If it ſhould be ſaid, that the Minority only of the neareſt 
Subſtitute exiſtent for the Time is to be regarded, and that 
he will be the Perſon againſt whom the Preſcription may run, 
and whoſe Minority will be deduced: . 

Vet this alſo is but an arbitrary Scheme, without Founda— 
tion in Principles; for a Cale may be figured, where there 
ſhall be no Subſtitute at all in Being during the whole Courſe 
of the Years of Preſcription: For ſuppoſe, that in this Bond 
of Entail the Limitation of Heirs had gone no further, but 
to the Heirs of Thomas his Body, and that he had ſurvived 
his Father for 40 Years without any Heirs of his Body, the 
poſitive Preſcription muſt have run upon the Inveſtitures 
1669, and the Entail 1684 cut off, if we ſuppoſe it a Right 


ar 


4 
7 
"Fes 
2 
= 
9% 
RI 
Wo 
8 
5 
8 
ww 
75 
5 
„ 
5 
4 
T. 
r 
2 > 
5 
7 
929 
2 
# 
*% 
11 
* 
Wo” 
8 
Fett 
BL 
Sz 
mw 
#75 
. 
5 
15 
8 
2 
2 
4 
S 
* 
*. 


OL he #2 - 
at all preſcriptable, which it has . above ſhown to be, 
and in this State of the Argument muſt be ſuppoſed: And 
therefore if the Preſcription would have run, When none of 
the Heirs- ſubſtitute were in Being, can it ſtop or be inter- 
rupted becauſe of their Minorities? hs 

The only other Minority that can fall within the Que- 
ſtion, is that of Henry Makdongall, the Son of Thomas the. 


firſt Inſtitute, and Father of the Reſpondent Mrs. Barbara, 
and the Queſtion will be, whether his Minority can inter- 


. 
= 


rupt the Preſcription ? | 5 
As to which it ſeems plain and obvious, that it cannot, be- 


cauſe the Privilege granted to Minors is intended only for 
their Benefit, and is only pleadable for them, where ſuch 
Benefit may ariſe to them, but cannot be pleaded by others 


againſt them, to their Detriment. „ | : 
From whence we humbly hope, that it is apparent, that 
the Entail 1684, now in Queſtion, is a Right preſcriptable, 


and that there are alſo germiui habiles for Preſcription, and 
that there are no Minorities in the Caſe, whereby the Courſe 
of that Preſcription could be interrupted; and of Conſequence, 
that your Lordihips Interlocutor complained of, ſa far as re- 


lates to the Preſcription, is well founded. > 
The next Point argued in the Petition, is againſt ſuch Part 


of your Lordſhips Interlocutor, which upon a ſeparate Argu- 
ment, and ſuppoſing that this Entail could be pleaded upon as 


not cnt off by Preſcription, finds. That the Marriage- 
Covenant executed between the Reſpondents, is ſuch an 
«© onerous Contract, as that the Entail in Queſtion cannot 


operate againſt ir; but that the Proviſions therein con- 


„ tained, mult be available, and ſtand good, both in Fa- 
« yours of the Husband, and the Heirs-male of the Mar- 


« riage, notwithſtanding of this latent Entail.“ 


And upon this Head the Petitioner argues, That neither 
the bona fides of the Parties, the Oneroſity of the Contract, 


nor the Faith of the Records, can give any Aid towards its 


Sub- 


1 


| 1 28 
Subſiſtence, becauſe that the Parties contracting muſt have 
known that the Right of Fee in the Perſon of Mrs. Barbara 
ſtood ſubject to the Qualities in her Predeceſſor's Rights, 
and that the Right of Thomas her Grandfather, from whom 
the derived Right, was ſubject to the Powers reſerved by Heu- 
7y his Father, and of conſequence, that the Right of Mrs. 
Barbara was ſubject to this Entail made by Henry, ſo that 
the Parties contracting in the Marriage Settlement, entred in- 
to the ſame upon their Peril, as knowing that they muſt take 
their Chance of any Acts exerced in force of the reſer ved 
Powers, whereof the Entail in queſtion was one; and that 
as the Right in the Perſon of Mrs. Barbara was reducible up- 
on the Entail, ſo any Right by her granted fell of conſe- 
quence, becauſe reſoluto jure aantis reſolvitur gns accipi - 
eut is. ATT + 

24ly, For that with Reſpect to the Heirs of the Marriage 
between the Reſpondents, the Petitioner affirms, That he is 
perſuaded your Lordſhips muſt be of opinion, that they muſt 
ucceed as Heirs of Proviſion to their Mother, who herſelf 
being under an Obligation to implement the Entail in queſti- 
on, could not alien the Eſtate gratuitouſly, or give it away 
from the Heir of Entail, who is the Petitioner. 
But here, with Submiſſion, the Petitioner's Arguments fail 
in every Reſpect; for with Regard to the firſt Point, he car- 
ries the Matter ſo far, as if this Entail would have annulled 
any Purchaſe of this Eſtate, made for valuable Conſiderati- 
on, from Henry Makdongall Father to the Reſpondent the 
Lady Makerſftoun; than which, with Submiſſion, nothing 
can be more ablurd. For 1 5 

In ſuch Cale the Right of the onerous Purchaſer would not 
have proceeded @ non habente poteſtatem, and have been re- 
ducible upon the Petitioner's Maxim of reſoluto jure, &c. 
bur only the Right of ſuch onerous Purchaſer would have 
proceeded from one whoſe own Rights was ſubject to the re- 
er ved Powers of another, either to alter or burden the Right 1 

F an 


0 ai 
and yer even though in LT I. of the reſerved Power, 
the Right of the Scller had been ſo altered or burdened, no 
Deed done in conſequence of that reſerved Power would 
have been effectual againſt the Purchaſer, unleſs it had not 
only been exerced, but had been made real upon the Eſtate 
before the Purchaſe, as was ſolemnly determined, as obleryed 
by Home, February 1719, in the Cale between Thomas Rome 


and the Creditors of Provoſt Graham, and is now eſtabliſhed 


Law, whereof no Body doubts, being the ſame with general 
Burdens and reſerved Faculties, which though they be Qua- 
liries in the Right of the Fiar in Poſſeſſion, yet unleſs tuch 
be made real before any Purchaſe for valuable Conſideration 
made from the Fiar in Poſſeſſion, they cannot operate againſt 
ſuch Purchaſer, a Point which at this Time of Day can hard- 
ly be doubted of. : 
Aud therefore, whatever Qualities or reſerved Powers the 
Right of Fee in the Perſon of Mrs. Barbara might be ſubject 
to, it was enough for the preſent contracting Parties in the 
Marriage Settlement in queſtion, that they were certain from 
the Records, that ſuch reſerved Powers had never been ex- 
erced ſo as to be made real upon the Eſtate, and therefore 
were in great Safety, and in opt ima fide, as reſting upon the 
full Security of the Law, that any latent Exerciſe of ſuch 
Powers could not prejudge or derogate from their Contract. 
And if a Purchaſer from the late Maker/foun, Father to 
the preſent Lady, would have been ſafe againſt any ſuch latent 
Deeds as the preſent Entail, a Purchaſer from the Daughter 
muſt be equally ſafe, for her Father was equally liable with 
her to have implemented the Deeds of his Anceſtors, to 
whom he was ſerycd Heir, and amongſt others, to have com- 
pleted and made good the Settlement of the Entail 1684, ta- 
king it, that it had not been cut off by Preſcription, and that 
the Conteſt had only depended between the ſeveral Heirs; 


and yet ſuch latent Entail as the preſent could not have 47 7 
| | rated 
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rated againſt the Right of a Purchaſer for valuable Conſide. 
ration from either of them. . | 
As to the Argument inſiſted on in the Information hereto- 
fore preferred to the Court for the Petitioner, but which is 
dropt and not reſumed in his Petition, namely, That the Dif 
poſition by the late Makerſioun to his Daughter one of the 


preſent Reſpondents, bearing to be for Love and Fayour, was 


reducible upon the Act 1621, at the Inſtance of the prior 
Creditors of the Diſponer, ſuch as the Petitioner Creditor in 
this Entail, even as againſt Purchaſers for valuable Conſide- 
ration from the gratuitous Diſponee ; becauſe that ſuch Pur- 
chaſer ſaw the Defect of his Author's Right, namely that it 
was gratuitous. | El 
But this Argument fails in two Particulars; for firſt the Act 
162 1 does not concern, nor was it intended to ſecure latent 
Deeds ſuch as the preſent Entail, nor do ſuch deſerve any Fa- 
vour in competition with Purchaſers, this Act, ſo far as re- 
gards Purchaſers, being only intended to ſecure anterior Cre- 


ditors for valuable Conſideration. 


Secondly, There is no Place for a Reduction in the pre- 
ſent Caſe upon the Act 1621; the Heirs to whom the Suc- 
ceſſion was limited in the Entail 1684, have no Title to re- 


duce the preſent Lady Maker/ioun's Infeftment, the moſt 


that ſhe could have been compelled to, even ſuppoſe there 
had been no mid Impediment, as in the preſent Cale, by an 
onerous Purchaſe, would have been to haye implemented the 


Entail, by reſigning in Terms thereof; and in cafe. ſhe had 


failed, the Eſtate might haye been raken our of her by an 
Adjudication; but at no rate could her Infeftment have been 
reduced, for it is only gratuitous Rights in favour of third 
Parties that are liable to Reduction upon the Head of the 
Act 1621, but noways the Rights of Heirs which are taken 


up by Service, for ſuch Rights can never be reduced upon any 


rior Debts of the Heir's Predeceſſor. m7: 
And far leſs can the Right ofa Purchaſer for valuable Con- 
ſidera. 


| 21 | 
ſideration be liabſe to Challenge, becauſe if ſuch were the 
Caſe, a Purchaſer could never be ſecure againſt latent Debrs 
of his Author's Predeceſſor, every one of which would, ac- 
ccording to the Petitioner's Plan, be as effectual againſt the 
Purchaſer, as if an Inhibition had been uſed and executed for 
them before his Purchaſe, than which, with Submiſſion, no 
thing can be more abſurd. 0 
And that the Stipulations in the Reſpondents Contract of 
Marriage was of the Nature of an onerous Purchaſe, ſeems 
to be extreamly plain, not only from the Nature of the thing, 
bur from the Determinations of the Courr, as appears from 
the decided Caſe formerly mentioned in the Reſpondents. 


Information of Muirbead of Drumpark, determined the 


17th of Zannary 1724, as obſer ved by Home, where an Heir 
paſſing by, was found liable to fulfil the Proviſions of an E- 
ſtate made in a Contract of Marriage by the Anceſtor, whom 
he had paſt by, but who had never made up his Titles to the 

Eſtate, only had been more than three Years in Poſſeſſion. 
With uo Him to the ſecond Point in the Petition argued up- 
on this Head, how far the Proviſion of the Eſtate in the Con- 
tract, to the Heirs of this preſent Marriage, can be available, 
becauſe that they muſt rake as Heirs of, Proviſion to their 
Mother: From whence the Petitioner argues, that they muſt 
be liable to all ſuch Deeds whereunto ſhe was liable, one of 
which he contends was Implement of this Entail in queſtion. 
The Anſwer is, That as the Reſpondent, the Husband of 
the Marriage, muſt be conſidered as an onerous Purchaſer in 
ſuch Rights as he acquired in Favour of himſelf, ſo he muſt 
allo be ſuppoſed to have purchaſed the Hope of Succeſſion to 
his Children; and in that Senſe the Iſſue of the Marriage 
muſt allo be conſidered as onerous Purchalers: For it is irra- 
tional to ſuppoſe that the Husband would have cntred into 
the Covenant, unleſs the Eſtate had been provided to the Iſſue 
of the Marriage: So that the Heirs of the Marriage muſt al- 
ſo in the ſtricteſt Serie be conſidered as oncrous Purchaters ; 
| | and 
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and though they take as Heirs of Proviſion to their Mother, 
vet, as they are alſo Creditors in the. Obligation, they are 
not bound in any Implement as Heirs to their Mother, which 
would abſolutely defeat their own Right, and of conſequence 
not bound to implement this Entail, whereby the Eſtate 
would be entirely taken from themſelves; for ſuch Inſtances 
frequently occur,as in the caſe of a Cautioner forthe Husband 
contracting in Contemplation of Marriage, that the Proviſi- 
ons to the Iſſue thereof ſhall be effectual; in ſuch Caſe, tho 
the Heirs of the Marriage muſt take as Heirs of Proviſion to 
their Father, Who himſelf would have been liable in Relief 
to the Cautioner, yet ſuch Heirs of Proviſion are never made 
liable in ſuch. Relief, only becauſe their being ſo liable, 
would entirely defeat the Effect of their own Proviſions, 
and ſundry of ſuch Caſes have been lately decided, and are 
well known to your Lordſhips; and as the moſt of the Land- 
ſecurities, and other the moſt valuable Intereſts of the Nati- 
on, are at leaſt almoſt once in every Age conveyed in Con- 
tracts of Marriage in Favour of the Iſſue thereof, if ſuch Set- 
tlements could be fhaken and overturned, upon ſuch latent 
Deeds as the preſent, the whole Securities of the Nation 
- might be overturned, and no Faith could be had in Marriage 
"Settlements; the Securities of which being of all others the 
moſt onerous; and bon fide Contracts ought to preponde- 

rate againſt all ſuch latent Deeds as the as DROP pf 
| all others the. moſt unfayourable. : 


In reſpełr whereof, rhe Dale of the Petition ought 
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